Both of the European courts, namely the European Court of Human Rights and the Court of
Introduction
It is trite these days to say that transparency is a desirable, if not necessary, part of modern democratic governance. Almost all of the many moving parts of government should, according to the generally accepted logic of openness, be subject to its reach. 1 This seemingly accepted fact appears to be now so orthodox that it occupies a central place in the two significant European legal orders: the European Union (EU) and that built upon the European Convention on Human Rights (ECHR) as adjudicated by the European Court of Human Rights (ECtHR). For example, within the EU, the European Court of Justice (ECJ) in the case Turco emphasised the democratic importance of the concept, noting that the increased openness of the EU institutions is fundamental as it secures their legitimacy, effectiveness, the accountability of their actors as well as enables the participation of citizens in decision-making processes. 2 The ECtHR, on the other hand, has expressed that a person's right of access to government-held information, broadly understood, is a 'genuine pillar of democratic governance'. 3 The public's right to know what is going on in our governments is therefore not a marginal question and the ability of the public to access information should be effectively protected.
To this end, the active right of an individual to access information can be found in both of the relevant European legal systems, however in somewhat different forms. In the EU regime, the right of access to documents is protected explicitly and broadly in primary law 4 and in detail in secondary law, namely the Access to Institutional Documents Regulation 1049/2001 (Regulation 1049/2001). 5 Whereas in the ECHR system, the right of access to documents is derived from the freedom of expression and information found in Article 10 ECHR. 6 Further, the ECHR system recognises the right of access to information, whereas in the EU system the right of access to documents is protected. We argue, however, that the distinction is not crucial. Namely, it seems that the ECtHR uses right of access to information as a synonym for the right of access to documents. 7 Consequently, this article uses both the right of access to documents and access to information interchangeably.
Deeply intertwined with the general notion of transparency, and the more specific one of access to information or documents, is that of the public interest. Public interest argumentation is directly connected with the right of the public to take part in public affairs and, consequently, with questions of democracy and the accountability of public authorities. It is in essence the public interest underpinning any request for information that draws a line between the situation at hand to even bigger questions regarding the openness of public authorities. 8 In other words, information can often be understood to be released in a specific case because it is in the public interest that the information be disclosed: even if that public interest is as simple as the general pursuit of government openness or, perhaps, concerns about violations of human rights or environmental laws. Both of the relevant systems of document access visibly highlight this concept of the public interest.
With respect to the ECtHR, the evaluation of the public interest is fundamental to the very idea of access to information because it determines the breadth of the right of access to documents in the case at hand. Further, the public interest behind the information request also affects the ECtHR's interpretation of whether the right of access to documents overrides any other competing interests. The evaluation of the public interest is undertaken concretely by the ECtHR and is an essential element in deciding whether the authorities' choice to not disclose requested information was 'necessary in a democratic society'. In addition to the evaluation of the public interest behind the information request, the ECtHR places weight upon the extent of the rejection and the reasons given by the non-disclosing authorities. In other words, the 4 national authorities must show that they have taken the public interest in disclosure seriously and subsequently balanced it against the competing interests.
The EU access to documents system set up by Regulation 1049/2001, on the other hand, works somewhat differently, at least on its face. Based on a general 'presumption of openness' of EU documents, 9 the Regulation contains a series of discrete exceptions to disclosure as the only bases upon which the institutions can keep documents secret. However, a document may still be released even if nominally protected by an exception to disclosure if an 'overriding public interest in disclosure' (OPID) exists in the circumstances. The public interest, therefore, at least ostensibly tempers the ability of the institutions to keep documents secret. In both systems then, this notion of the public interest essentially determines the scope of an individual's right of access to documents. With all of this information in mind, the aim of this article is to examine and compare how the two European courts, that is the ECtHR and the Court of Justice of the European Union (CJEU), take this notion of the public interest into account when determining cases concerning the right of access to information.
The reason for seeking to undertake this task stems from the nature of the relationship between the ECHR and the Charter of Fundamental Rights of the European Union (the Charter). According to Article 52(3) of the Charter, 'In so far as the Charter contains rights which correspond to rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid down by the said Convention.' Consequently, the Charter connects the interpretations of fundamental rights, such as the right of access to information, and essentially demands that the CJEU should follow the line of interpretation enunciated by the ECtHR. 10 The clear purpose of Article 52(3) is to avoid conflicts between the two European courts as regards the existence and nature of similar rights. Further, the provision could even be read as containing an obligation for the CJEU to respect the ECtHR case law. 11 However, many examples can be identified in the CJEU's human rights cases where the ECHR has not been considered at all. 12 The difficult question relating to Article 52(3) of the Charter is, 9 D. Curtin however, what is actually meant by 'corresponding rights'? From the outset, the text of the Charter does not correspond exactly to the text of the ECHR: the wording and structure of the corresponding Charter provisions are very different from their ECHR counterparts. In the nonbinding Explanations related to the Charter, there is a list concerning rights of Charter 'which may at the present stage (…) be regarded as corresponding to rights in the ECHR'. 13 However, some caution is required given that the explanations are based on a relatively narrow understanding of what are rights 'corresponding' to rights already guaranteed by the ECHR. 14 Consequently, the precise meaning of Article 52(3) remains disputed due to the vague manner in which the corresponding rights are identified and the ongoing debate about the authoritative status of Strasbourg case law. 15 Differences between, and special features of, the regulatory environments concerning the right of access to documents, court proceedings in general and legal cultures and legal systems as a whole must be taken into account when comparing the case law of these two European courts. 16 This article, however, concentrates on the concrete question of access to documents which is, in essence, the same in both systems. The crux of this part of the argument is that even though there is no explicit corresponding right of access to documents in the text of the ECHR, this fact is not decisive since, as has also been argued by other commentators, the focus should be upon whether the corresponding right is, in practice, protected in the ECHR system through the case law of the ECtHR. 17 In addition, it stems also from the legal explanations related to the Charter that the meaning and scope of guaranteed rights are determined not only by the text of those instruments, but also by the case law of the ECtHR and by the CJEU. 18 Consequently, we emphasise that the interpretation of 'corresponding' rights of Article 52(3) of the Charter should be broad and take into account whether the corresponding right actually exists in the ECHR system rather than focus solely on the formal or semantic question of whether the precise corresponding right can be found in the text of the ECHR and the Charter. 19 Accordingly, we consider that the right of access to documents provided by Article 42 19 Such an interpretation of the relationship between the ECHR and the Charter on the topic of access to information appears to have been put forward by Advocate General Kokott in Case C-139/07 P, Commission v Technische Glaswerke Ilmenau, EU:C:2009:520, para. 47 and fn 18.
Charter corresponds to the right of access to information provided by Article 10 ECHR within the meaning of Article 52(3) Charter.
Interestingly, both of the relevant European courts have largely developed their access to information jurisprudence independently: the ECtHR only recently referred to EU access to documents legislation, 20 and, in the EU, the CJEU either does not refer to ECtHR jurisprudence or, in the few times that it has mentioned the court with respect to access to documents issues, perfunctorily dismisses it. Taking into account that they both struggle with more or less similar questions related to the right of access to documents, particularly vis-à-vis the determination of issues relating to the public interest, it is surprising that they do not look to see how the other has solved particular problems (or at least they do not reveal that they have done so). Further, considering that Article 52(3) of the Charter requires the CJEU to essentially follow the line of interpretation enunciated by the ECtHR, it is surprising that the case law praxis by the ECtHR has not been engaged with in any substantive manner by the CJEU, even when it has been brought to its attention. 21 Fascinatingly, no significant research has been undertaken regarding the relationship between the ECtHR's jurisprudence and the CJEU's jurisprudence on access to documents 22 ; this article aims to fill some of the gap that exists in the literature. In light of the above, we seek essentially to argue that the way in which the CJEU currently interprets the notion of the OPID is oppressively restrictive and, therefore, does not correspond with the ECtHR's understanding of the public interest in access to information matters. For this reason, the CJEU should, according to its responsibilities under Article 52(3) of the Charter, take the ECtHR jurisprudence on the public interest in access to documents cases seriously, or, at the very least, more seriously.
The structure of the contribution is as follows. First, the right of access to information in the context of the ECHR will be looked at. The focus here is on the public interest argumentation used by the ECtHR in its cases concerning the right of access to information. Next, the substance of the right of access to documents in the EU legal system will be introduced and the concept of the OPID as interpreted by the CJEU will be explored and then compared against the ECtHR public interest argumentation previously outlined. Following this, the key part of the article analyses further factors and problems relating to the unsatisfactory state of public interest argumentation by the CJEU in access to documents matters. The essential question to be answered then is: how and to what extent can and/or should the public interest argumentation developed by the ECtHR be utilised in the access to documents cases before the CJEU. Finally, conclusions will be drawn.
10 ECHR (freedom of expression and information). 23 The ECtHR has abandoned its original position that the ECHR should be interpreted from a literal point of view. 24 Instead, the ECHR should be considered as a living instrument which should be interpreted dynamically and taking into account present day conditions. 25 The gradual recognition of the right of access to stateheld information under Article 10 ECHR is a perfect example of the unique interpretation methods of the ECtHR: even if the text of the Article 10 ECHR has remained unchanged, the right has been gradually recognised. 26 Consequently, the right of access to public documents is a new development in the ECHR system which expands the scope of application of Article 10 ECHR further and has instigated a discussion regarding certain positive obligations to provide access to information. 27 The evolution of the recognition of the right of access to information under Article 10 ECHR can be divided into different phases. 28 For a long time, the ECtHR was reluctant to recognise that the article could be interpreted as granting individuals a right to access state-held information. 29 The logic was that Article 10 ECHR protects everyone's freedom to receive information but there is no general right of access to information. 30 Significantly, however, several years later the ECtHR recognised the applicability of Article 10 ECHR in cases where public authorities had refused to provide information of public interest. 31 Later on, the ECtHR implicitly recognised a right of access to information under Article 10. 32 The ECtHR eventually came to recognise, in some form, a right of access to 23 Article 10(1) ECHR provides in its relevant part: 'Everyone has the right of freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers…'. However, within the Council of Europe the Convention of Access to Official Documents (CETS No.205) has been accepted in 2009 and is waiting to come into force (nine out of a required ten ratifications have occured by 11 March 2019). Remarkably, the Convention on Access to Official Documents is the first and only internationally binding treaty to recognise a general right of access to information. The ECtHR has used the yet non-binding treaty as indicative of 'a definite trend towards European standard' when strengthening the right of access to information under Article 10 ECHR (ECtHR, Magyar Helsinki Bizottság v. Hungary, para. 145). 24 On the interpretation methods of the ECtHR, see e.g. D.J. Harris et al, Harris, O'Boyle & Warbrick: Law of the European Convention on Human Rights (3rd edition, Oxford University Press, 2014), p. 7-24. 25 On the criticism of the living instrument doctrine and the expansion of Convention rights, see e.g. R. Spano, 'The European Court of Human Rights and National Courts: A Constructive Conversation or a Dialogue of Disrespect? ' 33 NJHR (2015) , p. 7-9; G. van der Schyff, 'Two-stage Rights in the ECHR' in E. Brems and J. Gerards (eds.), Shaping Rights in the ECHR, The Role of the European Court of Human Rights in Determining the Scope of Human Rights (Cambridge University Press, 2013), p. 79-81. 26 Taking into account the importance of freedom of expression and information in a democratic society it is held surprising that the ECtHR has been reluctant to guarantee a general right to obtain information from authorities, see P. Tiilikka 33 Importantly, the ECtHR pointed out that it is generally on the way towards a broader interpretation of the notion of the 'freedom to receive information' under Article 10 ECHR and, as a consequence, towards the recognition of a right of access to information. 34 Finally, the time was ripe for the explicit recognition of the right of access to public documents within Article 10 ECHR. 35 When the route was finally clear for the recognition of the right of access to information under Article 10 ECHR, the ECtHR continually chose to strengthen it, for example, by imposing an obligation upon states to provide the information in question. 36 There were, however, some examples where the ECtHR has taken a few steps backwards with the protection of the right of access to public documents. 37 After these seeming aberrations, the Grand Chamber of the ECtHR recognised fully a right of access to public documents and then continued to develop its substance. 38 
B. The scope of the right of access to information under Article 10 ECHR
In Magyar Helsinki Bizottság, the ECtHR enunciated in detail its mechanism for dealing with the right of access to information under Article 10 ECHR. 39 The ECtHR laid down specific criteria that define the precise scope of the right of access to information. These criteria are: (i) the purpose of the information request; (ii) the nature of the information sought; (iii) the role of the applicant; and (iv) ready and available information. 40 
The purpose of the information request
The emphasis here is on whether the gathering of the information is a relevant preparatory step in journalistic activities or in other activities creating a forum for public debate. In this context, the ECtHR has provided that in the area of press freedom, there are duties and responsibilities inherent in the exercise of the freedom of expression to journalists in relation to reporting on issues of general interest. This means that the journalists must act in good faith in order to provide accurate and reliable information in accordance with the ethics of journalism. Consequently, the same considerations apply to an NGO assuming a social watchdog function. Therefore, in order for Article 10 ECHR to come into play, it must be ascertained whether the information sought was in fact necessary for the exercise of freedom of expression. According to the ECtHR, obtaining access to information would be considered necessary if withholding it would hinder or impair the individual's exercise of his right to freedom of expression. 41
The nature of the information sought
The information requested must also in the public interest. According to ECtHR jurisprudence, such recognised categories of public interest are inter alia the use of electronic surveillance measures, 42 information about a constitutional complaint, 43 original documentary sources for legitimate historical research 44 and decisions concerning real property transaction commissions. 45 More precisely, the information, data or documents to which access is sought must generally meet a public-interest test in order to prompt a need for disclosure under Article 10 ECHR. Such a need may exist where, for example, 'disclosure provides transparency on the manner of conduct of public affairs and on matters of interest for society as a whole and thereby allows participation in public governance by the public at large'. 46 The definition of what might constitute the public interest in this context will depend on the circumstances of each case. The ECtHR emphasises, first, that the public interest relates to matters which 'affect the public to such an extent that it may legitimately take an interest in them, which attract its attention or which concern it to a significant degree, especially in that they affect the well-being of citizens or the life of the community' 47 . Secondly, public interest is involved in matters which 'are capable of giving rise to considerable controversy, which concern an important social issue, or which involve a problem that the public would have an interest in being informed about'. 48 In sum, the public interest is defined rather broadly by the ECtHR. The ECtHR, however, has stated that the public interest cannot be reduced to the public's thirst for information about the private life of others, or to an audience's wish for sensationalism or even voyeurism. Therefore, in order to ascertain whether the publication relates to a subject of general importance, it is necessary to assess the publication as a whole. In this respect, the privileged position is given to political speech and debate on issues of the public interest. As a result, the ECtHR militates in favour of affording a right of access to such information held by public authorities. 49
The role of the applicant
Special importance is given to the question: who is seeking the information. The ECtHR has given particular weight to the applicant's role as a journalist 50 or as a social watchdog NGO whose activities related to matters of public interest. 51 The ECtHR has outlined that when an NGO draws attention to matters of public interest, it is exercising a public watchdog role similar importance to that of the press. The ECtHR has also named the role of the NGO as 'social watchdog '. 52 The thrust of the ECtHR's arguments with respect to this issue is, therefore, that: 'Given that accurate information is a tool for their trade, it will often be necessary for persons and organisations exercising watchdog functions to gain access to information in order to perform their role of reporting on matters of public interest.' 53 Referring to effectiveness, the ECtHR also provides that: 'Obstacles created in order to hinder access to information may result in those working in the media or related fields no longer being able to assume their 'watchdog' role effectively (…).' 54 The ECtHR goes on to conclude that the role of a public watchdog is not left only to the press and NGOs. Academic researchers, authors of literature on matters of public concern, bloggers and even popular users of social media may be subsumed within this category of 'public watchdogs'. 55 Consequently, the scope of application of the role of the applicant is quite broad.
Ready and available information
The 'ready and available' information constitutes an important criterion in the overall assessment of whether a refusal to provide the information can be regarded as an interference with the freedom to receive and impart information as protected by Article 10 ECHR. For example, the criterion is linked to certain positive obligations: the information requested must be ready and available, meaning that the public authorities do not have duties to collect any data. The ECtHR has repeated several times that the right to receive information cannot be construed as imposing on a state positive obligations to collect and disseminate information of its own motion. 56 Further, the ECtHR has explicitly ruled that Article 10 ECHR does not impose an obligation to collect information upon the applicant's request, particularly when a considerable amount of work is involved. 57
C. The public interest argumentation of the ECtHR
The right of access to information is by no means absolute. Paragraph 2 of Article 10 ECHR provides explicit limitations upon the right which means that, for example, the rights of others or public safety are legitimate aims that may limit the right of access to documents when it is 'necessary in a democratic society'. 58 The ECtHR must, therefore, often balance the right of access to documents against other rights (for example, personal data protection). In these cases, the public interest is essential as a means of defining how strong the right of access to information is in that particular case. If 58 Article 10(2) ECHR provides: 'The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.' interest behind the information request concerned, then the ECtHR will be more likely to rule in favour of the right of access to information.
In order for the right of access to information to exist, the ECtHR stresses that the information requested must, in some manner, be in the public interest. The concept of the public interest is understood broadly by the ECtHR: it relates to matters which affect the public to such an extent that it may legitimately take an interest in them (especially when they affect the well-being of citizens or the life of the community) as well as matters which are capable of giving rise to considerable controversy (in other words, those that concern an important social issue or which involve a problem that the public would have an interest in being informed about). 59 The public interest is the key mechanism by which the ECtHR can decide the extent of the right of access to information in a specific case. The ECtHR argues with respect to the public interest both when deciding whether there has been an interference with the right to freedom of expression and whether the interference is justified for the protection of a legitimate aim and as being 'necessary in a democratic society'. For example, in Magyar Helsinki Bizottság, when evaluating whether there was an interference with the right of access to information, the ECtHR adopted public interest argumentation: the information request concerning the functioning of the public defenders' scheme was of 'obvious public interest'. 60 Moreover, when deciding whether the interference was justified, the ECtHR assumed a public interest point of view in its argumentation:
(…) the subject matter of the survey concerned the efficiency of the public defenders system (…). This issue was closely related to the right to a fair hearing, (…) a right of paramount importance under the Convention. Indeed, any criticism or suggested improvement to a service so directly connected to fair-trial rights must be seen as a subject of legitimate public concern. (…) The issue under scrutiny thus going to the very essence of a Convention right, the Court is satisfied that the applicant NGO intended to contribute to a debate on a matter of public interest. 61 By stressing counter arguments concerning the protection of personal data of the public defenders, the ECtHR has emphasised that the information requested related predominantly to the conduct of professional activities in the context of public proceedings. In short, public defenders' professional activities cannot be considered to be a private matter. 62 Consequently, the ECtHR found that there was a violation of Article 10 ECHR. In this case, the public interest related to the fair-trial rights that are protected under Article 6 ECHR. Frankly, it is hard to find a more important public interest than the protection of fair-trial rights that form a necessary pre-condition for the rule of law.
In Österreichische Vereinigung, the ECtHR also referred to public interest argumentation. First, when ruling on whether there had been interference, the ECtHR paid attention to the nature of the NGO's information request: '(…) it wished to obtain information about the decisions of the Commission, that is to say the appellate authority approving or refusing transfers of agricultural and forest land under the Tyrol Real Property Transactions Act. The aims pursued by that Act (…) are subjects of general interest.' 63 Furthermore, the ECtHR concludes that the applicant association was therefore involved 'in the legitimate gathering of information of public interest'. 64 Secondly, the public interest argumentation was relevant when weighing whether the interference was justified. In this case, the nature of the information and the public interest behind it was decisive. The information requested was not 'ready and available' but, in spite of this, the ECtHR still held that there had been a violation of Article 10 ECHR when refusing to disclose the information. The ECtHR stated that the information which was requested from the national authorities concerned decisions on disputes over 'civil rights' within the meaning of Article 6 ECHR and which must, therefore, be seen as being of 'considerable public interest'. 65 In this case, the considerable public interest overrode the criterion of 'ready and available' aside.
Public interest argumentation was also decisive for the ECtHR in deciding whether there had been an interference in the case of Társaság. Here, the Court held that the requested information concerned the constitutionality of criminal legislation on the topic of drug-related offences, which 'undoubtedly constituted a matter of public interest'. 66 There was, therefore, an interference with the applicant's rights under Article 10 ECHR. The ECtHR then went on to utilise public interest argumentation in deciding whether the interference was justified. As a starting point, the ECtHR underlined that the obstacles placed in the way of the proper functioning of the press by the authorities calls for the 'most careful scrutiny' of the situation. 67 The ECtHR then went on to provide that: '(…) the State's obligations in matters of freedom of the press include the elimination of barriers to the exercise of press functions where, in issues of public interest, such barriers exist solely because of an information monopoly held by the authorities.' 68 Further, the ECtHR took a very practical standpoint by stating that: '(…) the obstacles created in order to hinder access to information of public interest may discourage those working in the media or related fields from pursuing such matters.' 69 Accordingly, there was a violation of Article 10 ECHR. This case perfectly illustrates the importance of the exercise of press functions vis-à-vis public interest in the ECHR system.
Limiting the right of access to information to the realm of public interest gives rise to both conceptual and practical difficulties. At a conceptual level, such a limitation does not sit well with one of the basic principles of information access laws: that access rights are held by everyone, regardless of their capacity to establish any particular interest in accessing the requested information. 70 Further, from a practical perspective, it is not always possible to know beforehand whether or not the information that is requested contributes to the debate on issues that are in the public interest. It is also important to keep in mind that publicity in itself already promotes the legitimacy of public institutions, regardless of whether the information in a particular case is of 'obvious' or 'considerable' public interest. Further, the definition of public interest is vague: what is not understood as being a matter of public interest today may be seen as more significant in the future when other circumstances, such as connections between persons and organisations, have been made public. 71 The ECtHR, however, defines the public interest in a very broad way. The issue of the public interest determining the scope of application of the right of access to information is, therefore, not particularly problematic. Further, in hard cases when the right of access to information is weighed against, for example, personal data protection or the duties of the state, the ECtHR needs some kind of yardstick to measure how wide the right of access to information should be in that particular case. The public interest behind the information request is but one element which needs to be evaluated when determining the breadth of the right.
The right of access to documents in EU law

A. The legal framework of the right to access to documents under EU law
In contrast to the European Convention regime described above, the EU places explicit and significant emphasis upon access to documents. According to Article 15 TFEU, every EU citizen or resident has a right of access to documents of the 'Union's institutions, bodies, offices and agencies'. The same right is also enshrined in Article 42 of the Charter, profoundly highlighting the importance afforded to the principle of institutional transparency in the modern EU democratic system. From a more practical operational legal perspective, the most significant piece of EU legislation in the field of public access to documents came in 2001 in the form of Regulation 1049/2001. Regulation 1049/2001, enacted pre-Lisbon and now outdated in a number of important respects, 72 sets-out an ostensibly expansive access to documents regime applicable to the EU institutions and its agencies. It was brought to life to 'give the fullest possible effect to the right of public access to documents', 73 so that, effectively, 'all documents of the institutions should be accessible'. 74 On top of this general strong principle of openness, Regulation 1049/2001 further emphasises that documents relating to legislative matters should be even more openly available than other documents. 75 The scope of the EU's right to access to documents according to Regulation 1049/2001 also appears, at least on its face, wider-or, perhaps more accurately, less restrictive-than that of the European Convention's right of access to information detailed above. For example, the applicant does not need to show that the release of the document being requested is 'in the public interest' to obtain access to that document (outside of the operation of the overriding public interest in disclosure, which is discussed below and forms the core of this contribution), presumably because the transparency of the EU institutions is viewed as something that is inherently in the public interest in the EU. 76 The wide nature of the right of access to documents is also complemented by the generous way in which Article 3(a) of Regulation 1049/2001 defines 'document' as 'any content whatever its medium … concerning a matter relating to the policies, activities and decisions falling within the institution's sphere of responsibility'. However, despite the seemingly prima facie expansive nature of the public right of access to documents, necessarily accessible by the public and therefore carves out a series of exceptions to the general principle of widest possible access that are grouped into two general categories. 77 The first category of exceptions are mandatory, meaning that if any apply to a document in a given instance then that document must not be disclosed by the institution that holds the document, even if the institutions receiving the request was of the opinion that it would be preferable to disclose the document. 78 The mandatory exceptions seek to protect public security, defence and military matters, international relations, the financial, monetary or economic policy of the EU or a Member State and finally the privacy and integrity of the individual. 79 Although fascinating in their own right, the mandatory exceptions will not be discussed any further in this contribution. 80 The second category of exceptions, on the other hand, are discretionary. This group of exceptions includes inter alia situations where release of a document would undermine the commercial interests of a natural or legal person, the purpose of inspections, investigations or audits or where the release of a document relating to a decision yet to be taken by an institution would seriously undermine the protection of that institution's decision-making process. 81 Relying on a logic different to the mandatory exceptions noted above, when applying these exceptions the institutions can refuse access to a document based upon them unless an OPID exists with respect to the document. What this means in practice is that if an institution considers that any of these exceptions apply to a document they must still determine whether a public interest in disclosure exists and then weigh that interest against the harm that might result to the interest protected by the exception. The existence of an OPID can, therefore, compel the institutions to disclose a document even if harm might still occur to one of the protected interests. In this way, the theoretical power of the OPID is considerable.
The discretionary exceptions can be understood, therefore, to effectively be an analogue of the ECHR access to information system. In other words, the ECHR regime requires the applicant to show the public interest in the release of the document and the public authority to show that, regarding a document's non-disclosure, there is a legitimate aim and that it is 'necessary in a democratic society'. With respect to the Regulation 1049/2001 system, on the other hand, the EU institutions' legitimate secrecy aims are enshrined as an exhaustive list of exceptions to disclosure with the possibility for an OPID to override their operation. In both instances, the effective 'public interests' must ostensibly be weighed up to determine which one, in the end, wins out. The concept of the public interest is, therefore, determinative as to the ultimate disclosure of any documents at issue in a concrete case.
One would therefore expect, for the reasons outlined previously regarding Article 52(3) concerns, that the public interest reasoning utilised by the ECtHR with respect to the balancing of these two inherently dichotomous positions of secrecy and openness would be at the very least substantively considered-if not followed-by the CJEU when they decide matters relating to the discretionary exceptions. This has, however, distinctly not been the case. For a 77 Ibid., Article 1(a). 78 For a discussion on the mandatory exceptions, see D. Adamski, 'How wide is the "widest possible"? Judicial interpretation of the exceptions to the right of access to official documents revisited', 46 CMLR (2009), p. 523-29. 79 Article 4(1) of Regulation 1049/2001. 80 Interestingly with respect to the mandatory exceptions, it appears possible to make the argument that they almost invariably cannot be compatible with the ECtHR's freedom of information regime because a consideration of the public interest does not factor into whether or not the documents should be disclosed. 81 Articles 4(2), (3) and (4) of Regulation 1049/2001. judicial organ that is at least theoretically required to match its standards against those created by the ECtHR in respect of situations such as the one at hand, the CJEU's express failure to do so is disappointing.
Nevertheless, in order to determine then whether the CJEU's understanding of the operation of the discretionary exceptions issues can in fact be understood to correspond with the interpretation of Article 10 of the ECHR by the ECtHR, it is first necessary to determine how the notion of the OPID has been interpreted. The next section, therefore, looks at some of the case law relevant to understanding this issue.
B. The CJEU's handling of the overriding public interest in disclosure
The CJEU's approach to dealing with OPID issues in access to documents cases has undergone significant evolution throughout its life-cycle. Starting out on footing arguably substantively similar to that found in the ECtHR's current Article 10 jurisprudence, the OPID has effectively developed into a concept that has little to no practical operation for citizens seeking to obtain institutional documents, placing it now in stark contrast with the ECHR regime.
The case of Turco provides the most illustrative example of the the Court's early jurisprudence on the matter. 82 It concerned the applicant, Mr Turco, who requested a number of documents from the Council, including a legal opinion of the Council's Legal Service on the topic of a directive concerning minimum standards for the reception of asylum seekers. Refusing to disclose the document, the Council argued that its release would undermine the protection of legal advice, which is a protected interest pursuant to Article 4(2) of Regulation 1049/2001. Disagreeing with the Council's refusal to disclose the document, Mr Turco submitted a confirmatory application to the Council, arguing inter alia that 'the principle of democracy and citizen participation in the legislative process constitutes an overriding public interest in disclosure of, inter alia, the legal opinion in question'. 83 Replying to Mr Turco's confirmatory application, the Council, still refusing to disclose the requested document, argued that the overly general notion of increased transparency and openness cannot constitute an OPID. To do so, the Council argued, would have the effect that all documents of a similar nature would be rendered automatically disclosable, essentially depriving the Article 4(2) exception of its practical effect. 84 Although unsuccessful at first instance, the ECJ on appeal was substantially more receptive to the arguments put forward by Mr Turco, particularly with respect to the OPID.
The ECJ ultimately held that the Council had erred in its assessment and, in fact, the document was indeed subject to an OPID. Providing a strong statement on the matter, the ECJ enunciated that:
an overriding public interest is constituted by the fact that disclosure of documents containing the advice of an institution's legal service on legal questions arising when legislative initiatives are being debated increases the transparency and openness of the legislative process and strengthens the democratic right of European citizens to scrutinize the information which has formed the basis of a legislative act. 85 Essentially on the basis of the above analysis, the ECJ went on to provide that legal advice concerning a legislative process is prima facie disclosable. 86 In reaching this conclusion, it is clear that the ECJ weighed this OPID against the Council's interest in keeping the legal advice secret pursuant to the relevant exception to disclosure. 87 The evolution of the concept of the OPID began, therefore, upon a relatively wide and flexible public interest paradigm where the ECJ clearly engaged in a substantive interest balancing exercise, even if the actual reasoning given in the decision was not substantial.
However, this manner of conceiving the OPID was almost immediately changed. In decisions in cases such as API, 88 LPN 89 and ClientEarth, 90 the nature of the interpretation of the concept was significantly altered by the burden of proving the existence of the OPID essentially being placed upon the applicant for documents. Therefore, for an applicant to now be able to utilise the OPID in a particular case and therefore open up the decision of an institution to not disclose a document according to a discretionary exception, they must be able to 'refer to specific circumstances that establish such an overriding public interest', with 'general considerations' being insufficient 'for that purpose of establishing that an overriding public interest prevails over the reasons justifying the refusal to disclose the documents'. 91
The case law on this matter, however, demonstrates that the 'specific circumstances' threshold is a heavy burden, with no applicant for documents having successfully crossed the threshold since the test's introduction. Indeed, Curtin and Leino have argued that such a standard is effectively impossible to meet, a conclusion with which we agree. 92 The reason for this is that it seems that, on an analysis of the post-Turco case law on the matter, what the CJEU requires on the part of the applicant is actual knowledge of the document that they are seeking. This conclusion is backed-up by the fact that, as far as we are aware, the only case in which an OPID has been successfully argued for since Turco-which, as discussed, had a more 'liberal' OPID test-is the General Court (GC) case of Pari Pharma. 93 However, in Pari Pharma, the party arguing for the existence of an OPID was the EU agency that had produced the documents and had, therefore, full knowledge of their contents. The CJEU's jurisprudence in this respect contains, therefore, the unavoidable practical paradox that an applicant for documents must argue specifics about a document that they have never seen, a proposition that defies the logic of a document access request in the first place.
C. Assessing the corresponding nature of the relevant rights
With an understanding now of how the CJEU has come to interpret the notion of the OPID, we can engage in the exercise of trying to determine whether these comparable access to information rights, as understood through the prism of each court's dealing with the public interest, 'correspond' pursuant to Article 52(3) of the Charter. As stated above, we consider that the right of access to documents provided by Article 42 Charter corresponds to the right of access to information provided by Article 10 ECHR within the meaning of Article 52(3) Charter. Perhaps unsurprisingly, the CJEU's restrictive OPID interpretation in the context of the discretionary exceptions does not appear to 'match-up' with the ECtHR's access to information regime, which, we argue, is a significant problem. For ease of understanding, the analysis in this part will be conducted by reference to the four ECtHR access to information criteria detailed in Section 2 of this contribution.
The first relevant public interest criterion noted is that of the purpose of the information request. Pursuant to the ECtHR regime, this is an important element in that the relevant information sought must be necessary to exercise a person's freedom of expression. However, the ECtHR has emphasised here that the gathering of information is important from the point of view of journalistic activities generally or for 'creating a forum for, or constituting an essential element of, public debate'. 94 On the other hand, the CJEU with respect to the OPID has held that the reason for obtaining the documents cannot be the applicant's purely private or individual interest or interests. For example, an applicant seeking to use documents for their own action for damages 95 or claiming that the information is necessary to be able to pursue an action against the institutions of the EU 96 are private or individual interests and therefore cannot found an OPID. To the CJEU, the interest or interests grounding an OPID 'must be objective and general in nature and must not be indistinguishable from individual or private interests'. 97 Given the emphasis placed by the ECtHR on the public nature of the purpose for the information request, we argue that the two courts' understandings with respect to this criterion appear largely to intersect.
Secondly, we can look to the role of the applicant in each of the transparency systems. The ECtHR model finds that the question of who is seeking the information is also a significant factor in the public interest calculation. With respect to the Regulation 1049/2001 OPID, however, the CJEU has held that, at the very least, the identity of the applicant-for example, an environmental NGO seeking documents in accordance with its governing documents-is not sufficient in and of itself to ground an OPID. 98 However, the relevant authorities are unclear as to whether the identity of the applicant is something to be factored generally into the OPID calculation. Regarding this matter, the CJEU can actually be seen to be arguably somewhat fairer in their approach than the ECtHR: it seems a reasonable conclusion that the identity of the person requesting documents should not necessarily impact their ability to obtain documents in the public interest.
The third criterion, that of the information being ready and available, seems largely comparatively uncontroversial. That is, the information needing to be in this form under the ECHR system appears to be essentially comparable with the scope of Regulation 1049/2001, which applies to 'all documents held by an institution, that is to say, documents drawn up or received by it and in its possession'. It is hard to find any meaningful difference between the two systems as regards this area of assessment.
Finally, and perhaps determinatively from the point of view of Article 52(3) of the Charter, is the differing jurisprudence relating to the nature of the information sought. Firstly, it seems clear that, according to ECtHR case law, the nature of the information is regarded as perhaps the central issue in the public interest calculation matrix. The importance placed upon this criterion is quite logical because, after all, the essential or fundamental thing being assessed from the point of view of the notion of the public interest is the information that a person is seeking to have disclosed. Importantly, however, it is with respect to this issue that we can see most starkly how the CJEU's restrictive OPID interpretation has made the two courts' public interest reasoning truly different. By reversing the burden of proof in OPID matters, the CJEU has created a situation whereby the case law relating to the nature of the information has remained entirely undeveloped. In other words, because the CJEU refuses, in the absence of the raising of 'specific circumstances' by the applicant, to engage in substantive public interest balancing, the court does not even reach the point of debating whether the nature of the information justifies its release pursuant to the OPID.
The disparate nature of the different courts' jurisprudence on this issue can be seen repeatedly in the CJEU's treatment of the OPID. For example, in cases involving documents concerning such issues as public finances, 99 potential breaches of environmental laws by Member State governments 100 and public health, 101 the CJEU, for the burden of proof reasons outlined above, did not open up the discussion about how or whether the nature of the information affects the existence of an OPID. This is despite the fact that it is arguably exactly these kinds of documents that warrant some type of a conversation of that nature by the court. The ECtHR, on the other hand and as discussed, explicitly 'attaches weighty consideration to the presence of particular categories of information considered to be in the public interest'. 102 We argue that it seems quite clear that the way in which the CJEU currently interprets the concept of the OPID essentially means that standard of correspondence of rights outlined in Article 52(3) of the Charter cannot be met. Although three of the four criteria do not appear problematic in the circumstances, the fourth and arguably most important-the nature of the information in the public interest calculation-do not 'correspond' in practice between the two courts. Without actually engaging in an act of balancing the public interest or interests in the release of the information against the interests of the institution in keeping the documents secret, the CJEU cannot be understood to meet the standard set by the ECtHR.
Analysis and critique
As can be seen, the public interest argumentation utilised by the ECtHR in access to documents cases differs substantially from the CJEU's approach. Of course, it must be recognised that the interpretative angle and context regarding the public interest is somewhat different between the systems. The ECtHR has a well-established jurisprudence concerning freedom of expression rights under Article 10 ECHR where the emphasis has been upon the protection of freedom of expression rights especially when there is a public interest involved. 103 The ECtHR uses public interest evaluation to determine the extent of the right of access to documents and to decide whether the public interest in transparency overrides the explicitly protected interests of institutional secrecy. Additionally, the public interest behind the information request is given special weight when determining possible positive obligations derived from the right of access to documents. With respect to the CJEU, however, the evaluation of the public interest is viewed from a slightly different perspective: whether there is a public interest in disclosing the documents in question that overrides the application of a discretionary exception to disclosure.
The differences relating to the public interest argumentation by these two courts is well revealed if we take legislative procedures in focus. The ECJ held in Turco that-due in part to the existence of an OPID-there is a prima facie obligation to disclose legal opinions drafted in the context of legislative procedures even if disclosure could undermine the protection of legal advice. 104 However, the GC in the more recent case of HSF effectively stated, on the basis of post-Turco ECJ cases such as API and LPN, that the fact that a document contains legal advice drafted in the context of a legislative process is merely a 'general consideration' upon which an OPID cannot be based. 105 No substantive balancing of relevant interests was therefore undertaken by the GC in HSF, despite the ECJ doing just this in Turco, a case involving very similar facts. The restrictive effect of the 'specific circumstances' test developed by the CJEU after Turco becomes, therefore, quite visible. The ECtHR, by contrast, gives special weight to the applicant's ability to participate in 'a meaningful manner' in the legislative process when concluding that the refusal to disclose the information requested was not justified. 106 Further, the ECtHR has stressed the public interest related to applicant's purpose to contribute to the public debate concerning legislation on drug-related offences, and thereby, finding a violation of Article 10 ECHR. 107 We argue, therefore, that the CJEU's post-Turco approach to the OPID is rather conservative when one considers that it does not independently-that is, without relevant evidence being produced by an applicant for documents-engage in a public interest balancing exercise. Without having read the case law, it seems safe to assume that the CJEU would, as a matter of course in access to documents cases, evaluate substantively whether there is a public interestor multiple-that would override the institutions appeal to the exceptions to disclosure without needing this to be necessarily 'proved' by the applicant. By contrast, the CJEU sees that it is the applicant who must in fact somehow show, with specific evidence, that there is an OPIDin this way, it does not develop any public interest argumentation outside of this closed paradigm. As noted above, such an approach is distinctly at odds with the ECtHR's much more pragmatic approach to the notion of the public interest.
The CJEU's treatment of the OPID as it relates to Article 52(3) of the Charter is also highlighted when one considers how case law of the ECtHR has been dealt with in the context of Regulation 1049/2001 access to documents cases. Notably, engagement with
ECtHR jurisprudence by the CJEU in this area is generally rare, and invariably limited 108 ; with respect to the issue of access to information under Article 10 ECHR, however, no relevant case law can be identified. 109 The only EU law case where the issue of the application of Article 10 ECHR has been dealt substantively is the recent GC case of Association Justice & Environment. 110 Here, the GC quickly dismissed the potential applicability of ECtHR case law because the judgments were not precisely analogous to the case at hand: for example, none of the cited ECtHR cases dealt exactly with 'a request for access to documents in the context of a regime comparable to that of Regulation 1049/2001'. 111 If the ECJ takes a similar line of reasoning in the future with respect to Article 10 ECHR and its relationship with Regulation 1049/2001, the desired convergence of the two European access to documents systems would appear to be rather unlikely.
Additionally, we argue that the jurisprudence of the CJEU with respect to the OPID is all the more confusing because it has been quite content to engage in substantive public interest balancing in other areas of the law. For example, the CJEU has held that the right to free movement of goods within the EU can be restricted by an express Treaty derogation or where its restriction is justified by 'overriding reasons in the public interest'. 112 This concept of a public interest restriction is entirely judge-made, having its theoretical roots in the famous Cassis de Dijon decision, where the Court decided that such potential acceptable public interests include the effectiveness of fiscal supervision, fairness of commercial transactions, protection of the consumer and public health. 113 Since Cassis de Dijon, this list of legitimate public interests has ballooned to include the protection of the environment, 114 protection of animal welfare, 115 protection of children, 116 road safety 117 and the prevention of fraud, 118 to name just a few. Although more examples of the CJEU operating a public interest test could be provided here, 119 the above is enough to show that it is not a court that is generally averse to engaging substantively with the legal public interest.
A final note concerns the arguments that have been run by applicants in CJEU access to documents cases. According to a number of pleadings to which we gained access, 120 it appears as though a significant amount of applicants have essentially not even been attempting to pursue ECtHR-based public interest argumentation with respect to the OPID: this finding is rather surprising. We would have assumed that, at the very least, applicants would generally have attempted to argue on the basis of Article 10 ECHR with respect to the public interest when it came to producing their pleadings in access to documents cases. Although the CJEU seems unlikely to budge from its current OPID test, this finding reveals that there appears to remain a line of argumentation almost entirely unexplored by document applicants. As the CJEU has not yet dealt specifically with questions regarding the relationship between Article 10 ECHR and Regulation 1049/2011 pursuant to Article 52(3) of the Charter, it appears prudent on the part of future applicants to at least refer to ECtHR Article 10 jurisprudence as an alternative argument with respect to the OPID. 121
Conclusions
The CJEU's interpretation of the right of access to documents differs greatly from the ECtHR's approach. Both of the courts have essentially the same right (right of access to documents) to interpret but the ultimate outcomes differ remarkably. The analysis of public interest argumentation by the ECtHR and CJEU above mostly explains the difference in their interpretative praxes: the CJEU does not evaluate the public interest involved in the information request in the same way as the ECtHR does.
For the sake of coherence of European fundamental rights with the ECHR system, and in accordance with the requirements imposed by Article 52(3) Charter, the CJEU should begin to take the ECtHR's approach to the right of access to documents seriously. In practice, this means that the CJEU should, at the very least, begin paying attention to the public interest that flows from the nature of the information being requested rather than placing an unpassable procedural roadblock in the way of applicants.
With respect to this point, it should be incumbent on the CJEU to, first, oblige the public institution concerned to comprehensively evaluate, with detailed statements to that effect, all public interests involved in the applicant's document request and, secondly, itself examine how the institution concerned has succeeded in balancing the competing interests against the public interest relating to the request. In this way, the CJEU can truly evaluate in each case whether there is an OPID with respect to the documents. The CJEU's current line of interpretation obliges the applicant to show specific circumstances as to whether there is an OPID. This obligation is clearly at odds with the principle of proportionality, since the applicant has littleand likely no-knowledge of the content of the requested document: yet such knowledge is necessary to pass the threshold of the CJEU's OPID test. In the ECHR system, the ECtHR has highlighted the obligations of the state to give 'relevant and sufficient' reasons why the refusal to disclose the documents concerned is justified in the case before them. 122 The definition of public interest also affects how the right of access to documents is interpreted. The ECtHR has chosen to define the public interest broadly. The public interest relates to matters which 'affect the public to such an extent that it may legitimately take an interest in them, which attract its attention or which concern it to a significant degree, especially in that they affect the well-being of citizens or the life of the community'. 123 Further, the public interest is involved in matters which 'are capable of giving rise to considerable controversy, which concern an important social issue, or which involve a problem that the public would have an interest in being informed about'. 124 More importantly, the public interest behind the information request affects the situation in several ways: if the ECtHR sees that the public interest involved in the information request is of 'a considerable public interest', it overrides other competing interests and is more likely to impose obligations upon the state to provide that information even if it would mean a substantial amount of work for the state authorities. 125 Consequently the CJEU should also seek to develop a broad definition of the notion of the public interest in the context of access to documents-as it has already done in cases relating to freedom of movement-to enable the OPID to have a real function in the Regulation 1049/2001 transparency regime.
Overall, the CJEU has in the last decade moved generally towards more human rights-centered interpretations, placing a particular emphasis upon the importance of the effective protection of traditional human rights, such as the right to private life and the right to a fair trial. 126 We argue that the CJEU should now take one more step forward and similarly interpret the right of access to documents. As described above, the CJEU has all the means necessary to deal with the right of access to documents according to the ECtHR's standards: the promise of transparency at Treaty-level, a specific Charter provision on access rights, concretising secondary legislation, the CJEU's creative public interest argumentation in its, for example, free movement jurisprudence and the CJEU's dynamic rights-centered trend in human rights cases. In addition, the ECtHR is arguably moving ahead in its access to information jurisprudence 127 and there is a real risk that the two European access regimes will diverge for good if the CJEU does not soon change its course. Given the now essentially accepted fundamental nature of government openness to the future of a healthy democracy, the EU should not be seen to fall behind in its pursuit.
